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simple contracts, or acts in pais, a dif- 
ferent rule has been sometimes asserted. 
Sec a very elaborate and valuable case 
to this point in Ish v. Crane, 8 Ohio St. 
520 (1858) ; 13 Id. 574 (1862) ; Dick 
v. Page, 17 Mo. 234 (1852) ; and see 
26 Id. 313; Cassiday v. McKenzie, 4 
W. &S. 282 (1842). 

But whatever be the instantaneous 
effect of the death of the principal, or any 
other mode of dissolution, all agree it 
cannot terminate an agency or power 
coupled with an interest in the subject- 
matter of the agency. Whenever, there- 
fore, the agent has an interest, owner- 
ship, special property, or lien on pro- 
perty in his hands belonging to his prin- 
cipal, and which he had been authorized 
to sell and discharge his claim from the 
proceeds, then it is clear such authority 
or agency is not terminated by the prin- 
cipal's death, even after it be known to 
the agent and to third parties with 
whom he is dealing : Hunt v. Rousmanier, 
8 Wheat. 174 ; Knapp v. Alford, 10 
Paige 201. 

The assignment or transfer of property 
to an agent with power to sell or collect, 
and pay himself out of the proceeds, is a 
familiar illustration of a power coupled 
with an interest, and which is not revo- 
cable. Walsh v. Whitcomb, 2 Esp. 565 ; 
Gaussen v. Morton, 10 B. & O. 731 ; 
Goodwin v. Boivden, 54 Me. 424 ; Hough- 
tailing v. Marvin, 7 Barb. 412; Hodg- 
son v. Anderson, 3 B. & C. 842. 



For this reason, a mortgagee of land, 
with a power of sale in the mortgage, in 
his own name, may make a valid sale 
thereof, even after the death of the 
mortgagor : Varnum v. Meserve, 8 Allen 
158. 

But in order to constitute a power 
coupled with an interest, it seems the 
agent must have some interest in the sub- 
ject-matter of the agency, and not merely 
an interest in the money derived from the 
power, when executed, such as to pay 
himself out of it for his services as agent, 
&c. See Blackslone v. Butterinore, 53 
Penn. St. 266 ; Hartley's Appeal, Id. 
212 ; Barr v. Schroeder, 32 Cal. 609 ; 
Houghtailing v. Marvin, 7 Barb. 412. 

Of course, as between principal and 
agent, the death of the former, per se, 
works a revocation, even without notice 
to the agent ; and the agent has no rem- 
edy against the representative of the 
principal for services subsequent to Ms 
death ; nor has the representative of the 
principal any action for the non-fulfil- 
ment of the agency : Campanari v. Wood- 
burn, 15 C. B. 400 (1854) ; Johnson v. 
Wilcox, 25 Ind. 182 (1865). It may be 
they might recover of him money col- 
lected by him for the estate, or for pro- 
perty sold by him before the death, since 
assumpsit for money had and received 
is an equitable action : Carringer v. 
Whittington, 26 Mo. 311 (1858). 

Edmund H. Bennett. 



RECENT AMERICAN DECISIONS. 

Supreme Court of the United States. 

KIRTLAND v. HOTCHKISS. 

A state is not prohibited by the Federal Constitution from taxing, in the hands 
of one of its resident citizens, a debt due that citizen by a resident of another state, 
such debt being evidenced by the bond of the debtor and the payment of the bond, 
secured by deed of trust of real estate, situate in the state in which the debtor re- 
sides. 

In error to the Supreme Court of Errors of Connecticut. 

The plaintiff in error, a citizen of Connecticut, instituted this 
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action for the purpose of restraining the enforcement of certain tax- 
warrants levied upon his real estate in the town in which he resided, 
in satisfaction of certain state taxes, assessed against him for the 
years 1869 and 1870. The assessment was by reason of his own- 
ership, during those years, of certain bonds, executed in Chicago, 
and made payable to him, his executors, administrators or assigns 
in that city, at such place as he or they should, by writing, appoint, 
and in default of such appointment, at the Manufacturers' National 
Bank of Chicago. Each bond declared that " it is made under, 
and is, in all respects, to be construed by the laws of Illinois, and 
is given for an actual loan of money, made at the city of Chicago, 
by the said Charles W. Kirtland to the said Edmund A. Cummings, 
on the day of the date hereof." They were all secured by deeds 
of trust, executed by the obligor to one Perkins, of that city, upon 
real estate there situated, the trustee having power, by the terms 
of the deed, to sell and convey the property and apply the proceeds 
in payment of the loan, in case of default on the part of the obligor 
to perform the stipulations of the bond. 

The statute of Connecticut, under which the assessment was 
made, declares, among other things, that personal property in that 
state, "or elsewhere," should be deemed, for purposes of taxation, 
to include all moneys, credits, choses in action, bonds, notes, stocks 
(except United States stocks), chattels or effects, or any interest 
thereon; and that such personal property, or interest thereon, 
being the property of any person resident in the state, should be 
valued and assessed, at its just and true value, in the tax-list of the 
town where the owner resides. The statute expressly exempts from 
its operation money or property actually invested in the business 
of merchandising or manufacturing, when located out of the state: 
Conn. Eevision of 1866, p. 709, tit. 64, ch. 1, sect. 8. 

The Supreme Court of the state held that the assessments com- 
plained of were in conformity to the state law, and that the law 
itself did not infringe any constitutional right of the plaintiff. 

This writ of error was then sued out, upon the ground that the 
statute of Connecticut, thus interpreted and sustained by its highest 
court, is repugnant to the Constitution of the United States. 

The opinion of the court was delivered by 
Haklan, J. — We will not follow the interesting argument of 
counsel by entering upon an extended discussion of the principles 
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upon which the power of taxation rests under our system of consti- 
tutional government. Nor is it at all necessary that we should now 
attempt to state all the limitations which exist upon the exercise 
of that power, whether such limitations arise from the essential 
principles of free government or from express constitutional provi- 
sions. We restrict our remarks to the single question, the precise 
import of which appears from the facts of this case. 

In McOulloch v. State of Maryland, 4 Wheat. 428, this court 
considered very fully the nature and extent of the original right 
of taxation which remained with the states after the adoption of the 
Federal Constitution. It was there said, " that the power of taxing 
the people and their property is essential to the very existence of 
government, and may he legitimately exercised on the objects to 
which it is applicable to the utmost extent to which the government 
may choose to carry it." Tracing the right of taxation to the 
source from which it was derived, it was further said : " It is obvi- 
ous that it is an incident of sovereignty, and is co-extensive with 
that to which it is an incident. All subjects over which the sove- 
reign power of a state extends are objects of taxation, but those 
over which it does not extend are, upon the soundest principles, 
exempt from taxation." 

" This vital power," said this court, in Providence Bank v. Bil- 
lings, 4 Peters 563, "may be abused; but the Constitution of the 
United States was not intended to furnish the corrective for every 
abuse of power which may be committed by the state governments. 
The interest, wisdom and justice of the representative body, and its 
relations with its constituents, furnish the only security, when there 
is no express contract, against unjust and excessive taxation, as 
well as against unwise legislation." 

In St Louis v. Ferry Co., 11 Wall. 442, and in State Tax on 
Foreign-held Bonds, 15 Id. 319, the language of the court was 
equally emphatic. 

In the last-named case we said that, " unless restrained by pro- 
visions of the Federal Constitution, the power of the state as to the 
mode, form and extent of taxation is unlimited, where the subjects 
to which it applies are within her jurisdiction." 

We perceive no reason to modify the principles announced in 
these cases or to question their soundness. They are fundamental 
and vital in the relations which, under the Constitution of the 
United States, exist between the federal and state governments. 
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Upon their strict observance depends, in no small degree, the har- 
monious working of our complex systems of government, federal 
and state. It may, therefore, be regarded as the established doc- 
trine of this court, that so long as the state, by its system of tax- 
ation, does not entrench upon the legitimate authority of the Union, 
or violate any right recognised or secured to the citizen by the 
Constitution of the United States, this court, as between the citizen 
and his state, can afford no relief against state taxation, however 
unjust, oppressive, or onerous. 

Plainly, therefore, our only duty is to inquire whether the Fed- 
eral Constitution prohibits a state from taxing, in the hands of one 
of its resident citizens, a debt held by that citizen upon a resident 
of another state, such debt being evidenced by the bond of the 
debtor, and the payment of the debt or bond secured by deed of 
trust or mortgage upon real estate situated in the state in which 
the debtor resides. 

The question does not seem to us. to be very difficult of solution. 
The creditor, it is conceded, is a permanent resident within the 
jurisdiction of the state imposing the tax. The debt which he 
holds against the resident of Illinois is property in his hands : 15 
Wall. 320. It constitutes a portion of his wealth, and from that 
wealth he is under the very highest obligation, in common with 
his fellow-citizens of the same state, to contribute for the support 
of the government whose protection he enjoys. 

The debt in question, although a species of intangible property, 
may, for purposes of taxation, if not for all purposes, be regarded 
as situated at the domicile of the creditor. It is none the less pro- 
perty because its amount and maturity are set forth in a bond. 
That bond, wherever actually held or deposited, is at best only 
evidence of the debt, not the debt itself. The bond may be de- 
stroyed, but the debt — the right to demand the repayment of the 
money loaned, with the stipulated interest — remains. Nor is the 
locality of the debt, for the purposes of taxation, affected by the fact 
that it is secured by mortgage upon real estate situated in Illinois. 
The mortgage is but a security for the debt, and, as held by this court 
in 15 Wall. 323, already cited, the right of the creditor " to pro- 
ceed against the property mortgaged, upon a given contingency, to 
enforce by its sale the payment of his demand, * * * has no local- 
ity independent of the party in whom it resides. It may undoubt- 
edly be taxed by the state when held by a resident therein," &c. : 
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Cooley on Taxation 15, 63, 134 and 270. The debt in question, then, 
having its situs at the creditor's residence, and constituting a por- 
tion of his estate there, both he and the debt are, for purposes of 
taxation, within the jurisdiction of the state. It is, consequently, 
for the state to determine, consistently with its own fundamental 
law, whether such property owned by one of its residents shall con- 
tribute, by way of taxation, to maintain its government. Its 
discretion in that regard is beyond the power of the federal govern- 
ment, in any of its departments, to supervise or control, for the 
reason, too obvious to require argument in its support, that such 
taxation violates no provision of the Federal Constitution. Man- 
ifestly it does not, as is supposed by -counsel, interfere in any true 
sense with the exertion by Congress of the power to regulate com- 
merce among the several states : 8 How. 80 ; Cooley on Taxation 
62. Nor does it, as is further supposed, abridge the privileges or 
immunities of citizens of the United States, or deprive the citizen 
of life, liberty or property without due process of law, or violate 
the constitutional guaranty that the citizens of each state shall be 
entitled to all privileges of citizens in the several states. 

Whether the state of Connecticut shall measure the contribution 
which persons resident within its jurisdiction shall make by way of 
taxes in return for the protection it affords them, by the value of 
the credits, choses in action, bonds or stocks which they may own 
(other than such as are exempted or protected from taxation under 
the Constitution and laws of the United States), is a matter which 
concerns only the people of that state, and with which the federal 
government cannot rightfully interfere. 

Judgment affirmed. 



Supreme Court of Connecticut. 
THE STATE v. CHARLES WORDEN. 

The Act of 1874 provides, that in all criminal prosecutions the party accused, if 
he shall so elect, may be tried by the court instead of by the jury ; and that in such 
cases, the court shall have full power to try the case and render judgment. Held, 
not to conflict with the provisions of the state constitution, that every person ac- 
cused " shall have a speedy public trial by an impartial jury," and that "the right 
of trial by jury shall remain inviolate." 

The statute which provides that every person who shall carnally know and abuse 
any female child, under ten years of age, shall be punished by imprisonment in the 



